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RESPONDENT'S CASE 


[A/no./no./[no.] refers to: Part A/ Tab no./ pg. no./[para.]] 
INTRODUCTION 


1. After trial, Wong Chi-fung (“Al”) and Chow 
Yong-kang Alex (“A3”) were each convicted of a charge of 
“taking part in an unlawful assembly” (Charge 2 and 4 
respectively) while Law Kwun-chung (“A2”) was convicted of 
a charge of “inciting others to take part in an unlawful 
assembly” (Charge 3) by Ms Cheung Tin-ngan, June (“the 
Magistrate”). The Magistrate imposed an 80-hour CSO 
order on Al, 120-hour CSO on A2, and a 3-weeks’ 
imprisonment suspended for 1 year on A3. The SJ applied 
for a review of the sentences imposed on Al-A3. The Court 
of Appeal (“CA”) allowed SJ’s review and substituted 
sentences of 6 to 8 months on A1-A3. 


2. Leave was granted both on the point of law of great 
and general importance limb and the substantial and grave 
injustice limb on 4 issues. 


OVERVIEW OF RESPONDENT’S SUBMISSIONS 


3. In respect of Issue (1), in a section 81A review, the 
CA will consider the evidence properly adduced at trial to 
assess whether the sentencing magistrate/judge has 
imposed a sentence on a proper factual basis/upon the 
proper culpability of the defendant. If not, the CA will 
consider such evidence and assess the proper culpability — in 
so doing, the CA may reverse, modify, substitute or 
supplement the factual basis on which the original sentence 
was based. The only exception is where the prosecution 
had the opportunity to correct the factual basis but had not 
done so: see Attorney General v Li Ah-sang [1995] 2 HKCLR 
239. 


Le 


4. In the present case, the CA, based on the facts 
proved, admitted or not in dispute, concluded that the 
Magistrate had overlooked the gravity of the offending and 
sentenced on an erroneous factual basis. The CA 
considered all the relevant matters including those wrongly 
ignored or not given appropriate weight by the Magistrate 
and imposed the appropriate sentences according to the 
culpabilities of A1-A3. 


5. In respect of Issue (2), whilst the sentencing court 
should consider the motives of committing the offences, but 
as with any criminal cases, the weight to be adduced to the 
motive depends on the actual circumstances of the case and 
seriousness of the offence. The assertion that the 
impugned act was committed in civil disobedience or in the 
exercise of a constitutional right do not constitute 
exceptional circumstances to differentiate the relevant case 
from ordinary criminal cases. Motive is merely one of the 
factors which the court may consider when assessing 
culpability and hence the proper sentence. 


6. For Issue (3), it is submitted that the CA did not 
impose new tariff or guidelines for sentencing and thus 
there is no question of new “guidelines” being 
retrospectively applied to the Appellants. Furthermore, 
there was no prevailing sentencing practice for the offence of 
unlawful assembly in the past, and the CA had only 
substituted sentences which were within the limit 
prescribed by the law and in any event within the range of 
sentences which could have been imposed by the Magistrate 
(had the Magistrate properly considered the matter). 


7. For Issue (4) which concerns Al alone, the 
requirements under s 109A is directory and not mandatory. 
Coupled with the fact that Al’s counsel at the s 81A review 
submitted that the obtaining of reports was unnecessary, it 
now fell ill for Al to complain that reports should have been 
obtained. 


ISSUE (1) 


8. The CA can in a s8lA review reverse, modify, 
substitute or supplement the factual basis which the 
original sentence was based, under the limited 
circumstances as outlined in the CA’s Certificate Judgement 
at para. 49 {A/14/321-323/[49]}. 


9. The CA in the present case, consistent with its past 
practice, examined the undisputed evidence properly 
proved, admitted and adduced at trial, and concluded that 
the Magistrate had failed to have proper regard and/ or give 
sufficient weight to the factors relevant to sentencing. 


Hong Kong 


CA’s power under s81A -— legislative history 


10. The power to review sentence under s81A was 
introduced in 1972, by the Criminal Procedure 
(Amendment) Bill. Before the said Bill was passed, the 
Crown did not have the right to ask the Supreme Court or 
the Full Court to consider a sentence even if the sentence 
appeared to be inadequate or wrong in principle. In the 
second reading of the said Bill, the Attorney General stated 
(at p 476): 


“... So far as I am aware, this power has been 
generally successful in those countries and has 
helped to hold the necessary balance between the 
Crown and the accused which sometimes, under the 
British system, has tended to tilt too far in favour of 
the accused.”: Hansard of 15°” March 1972. 


11. As may be seen from the Attorney General’s speech, 
s81A was intended to strike a balance between the convicted 
person and the Crown on seeking “redress in relation to a 
sentence” passed on the convicted person: Hansard of 15” 


March 1972 at p 475. 


12. Given the legislative intention, it is immaterial 
whether the power of the SJ under s81A is termed a power 
to review or appeal sentence. The purpose of s81A is to 
confer power on the Attorney General to request the CA to 
assess the appropriate sentence, so as to alleviate the 
injustice caused by “substantial disparity in sentence” 
between different sentencing judges and to maintain 
“uniformity of sentence”: Hansard of 15 March 1972 at p 
475. 


13. As regards the procedure in the s81A review, 
although there is no requirement for the SJ to accompany in 
the leave application for review any evidence or exhibit 
produced in the sentencing proceedings, there is no bar 
either for the CA to review evidence or exhibit which have 
been properly proved, admitted and adduced in the lower 
court. 


14. Before s81A was amended by the Criminal 
Procedure (Amendment)(No. 2) Bill 1979, an application by 
the Attorney General for leave to apply for a review of 
sentence, and the application for review where leave is 
granted, must be accompanied by the record of the 
proceedings in the case. The 1979 Bill reduced the 
supporting documents required to the present-day items of 
Statement of Facts, Reasons for Sentence and the 
sentencing reports because: 


“... Experience has shown that the Court of Appeal 
does not need the whole record and simpler 
supporting documents are now proposed—not least 
because the preparation of a transcript of the whole 
record is sometimes a time consuming and expensive 
procedure.” : Hansard of 11“ April 1979 at p 712. 


15; The said amendment to s81A certainly was not 
intended to preclude the CA from reviewing evidence or 
exhibit which have been properly proved, admitted and 


adduced in the lower court. 


16. As will be discussed below, CA’s practice in the 
present case in examining the evidence properly adduced at 
trial is consistent with (a) its practice in other s81A reviews, 
and (b) the practice of the appellate courts in other 
jurisdictions with comparable review of sentence statutory 
mechanism. 


Consistent with other s81A review cases 


© Prohibited “fact-finding” at the CA: change of 
prosecution’s stance on review 


17. In Attorney General v Li Ah-sang [1995] 2 HKCLR 
239, the defendant admitted two charges of employing 
persons not lawfully employable. The Magistrate 
sentenced the defendant on the basis that the employees 
were not illegal immigrants. The prosecution did not raise 
any objection and in fact did not allege that the employees 
were illegal immigrants. Nor did the prosecution ask to 


hold_a Newton hearing to determine their status. The 
Attorney General applied for a review on the ground that 


the employees employed by the defendant were illegal 
immigrants, thus the sentence was wrong in principle and 
manifestly inadequate. The CA held that where the 
prosecution had the opportunity to have the factual basis 
corrected and pursued before the sentencing court, but had 
not done so, it was not open to the Attorney General to seek 
a review other than the facts on which the magistrate found. 
The CA therefore adopted the same factual basis in 
considering the sentence. 


© Considering evidence adduced before the sentencing 
judge and having proper regard to aggravating features 
based on the proved or adduced evidence 


18. On the other hand, except for the situation as set out 
above, where the ground for review is that the sentencing 
judge had made an erroneous factual finding or failed to 
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have proper weight to the facts, the CA could examine, on 
the basis of the evidence proved, admitted or adduced, if the 
finding in question was correct or had been given proper 
weight. 


19. In SJ v Au Chi Hang & Others [2006] 2 HKLRD 310, 
the first instance judge found that the rods used in the 
robbery were not dangerous weapons within the meaning of 
Mo Kwong Sang. In applying to review the sentence, the 
SJ submitted that the judge erred in making such a finding 
and had thereby failed to apply the relevant authority in 
sentencing. Although the rods’ dimensions were described 
in the Admitted Facts, the CA noted the rods were not 
seized as exhibit. After examining the evidence and the 
factual findings, the CA concluded that as it did not have the 
advantage of the judge having the “feel” of the case, it was 
unable to overturn the judge’s finding that the weapons 
were not dangerous weapons. 


20. In SJ v Yu Yat Sang CAAR 2/2010 (unreported), the 
review concerns only the 1* charge of wounding with intent 
contrary to section 17 of the Offences Against the Person 
Ordinance, Cap. 212. The SJ submitted that the starting 
point of 30 months’ imprisonment was manifestly 
inadequate as the judge failed to place sufficient emphasis 
on the aggravating features inter alia that the attack was 
premeditated. 


21. The CA examined the sentencing judge’s findings (at 
para. 16) that “The attack cannot be said to have been 
premeditated.” and “The victims had refused to come 
forward to testify against the defendant thus indicating that 
they probably did not suffer too much trauma and did not 
think much about the incident.” and found that the judge 
was entitled to sentence on the basis that the attack was not 
premeditated. However, the CA having reviewed the 
facts admitted and a photograph of the chopper used 
in the attack (which real exhibit the sentencing judge had 
the opportunity to see in the hearing) emphasized (at para. 
27) that: 


ce 


. this was an attack that took place about five 
hours after the original incident and, although the 
men lived in close proximity and it was therefore 
easier for such an attack to take place upon pent-up 


rage, the fact remains that the respondent took the 


chopper to the other boat and attacked two men who 
were sleeping. The mitigation thus advanced is 


valuable in so far as it enables sentencing to proceed 
upon a fair factual basis, but the value of the 
mitigation is in this case limited by the fact that 
hours had passed, that the attack was visited 
upon defenceless men, and that it was effected 
with _a_ dangerous weapon upon a highly 
vulnerable part of PW1’s body.” (emphasis added) 


It must be noted that in relation to the chopper, during the 
s81A review, the defendant’s counsel did contend that the 
SJ’s description of the chopper as “very dangerous” was an 
exaggeration. 


22. In respect of the pain and trauma suffered by the 
victim of the 1** charge, the CA questioned the sentencing 
judge’s finding that the victim, who was not available to give 
evidence, "probably did not suffer too much trauma and did 
not think much about the incident", and concluded on the 
basis of the facts admitted by the defendant that the 
victim’s right ear was cut apart, that (at para. 28): 


“... having regard to the nature of the injuries, it is 
unrealistic to conclude other than that at least 
PW1 suffered considerable pain and that he 
must have thought a great deal about the 
incident at the time and after. There are no 
medical reports to indicate whether there will be any 
serious lasting disfigurement. Nonetheless, one can 
safely assume that the ear injury will leave some 
permanent disfigurement, although it is not possible 
for this court to say how marked in due course that 


will be.” 


23. In SJ v Sukhmander Singh [2000] 2 HKLRD 187, 
the defendant was after trial convicted of rape of the victim, 
who was his distant relative. After mitigation, the 
prosecutor was allowed to address the judge to the 
ageravating features of the rape, which were inter alia 
gaining entry into private premises, the offence was planned 
in the sense that the defendant got hold of keys to the 
premises, and the potentially severe psychological impact on 
the victim. Although the sentencing judge accepted the 
prosecution’s contention that there were aggravating 
features to the case, based on observing the victim when she 
testified, the judge found that the psychological impact of 
the incident on the victim was fortunately not severe. 


24. The judge adopted a starting point of 7 years, offered 
a discount of 12 months for the defendant’s good character 
and his mother’s terminal illness, and a further discount of 
18 months for the private revenge attack suffered by the 
defendant whilst he was on bail for the rape charge, and 
passed a sentence of 4.5 years. On review, the CA (at p.8) 
took the view that the defendant “has shown no remorse of 
any kind, we cannot see any justification for a discount 
on the basis of good character.” Moreover, the CA (at 
p.9) considered the evidence given by the victim to the 
effect that her life had been “ruined” and that her name had 
been spoiled, and opined (at p.10) that “the psychological 
trauma to the victim will have been considerable and 
long-lasting having been raped by a member of the family, 
albeit by marriage.” The CA concluded that the judge had 
adopted a wrong approach in sentencing, erred in relation to 
the factors for which he gave a discount and to the starting 
point, and expressed that the judge might have lost sight of 
the obvious gravity of the crime. 


25. In SJ v Poon Wing Kay [2007] 1 HKLRD 660, the 2 
defendants were convicted after trial of dangerous driving 
causing death and causing harm to persons by racing 
vehicles, the trial judge adopted a starting point of 2.5 years’ 
imprisonment for the dangerous driving charge, discounted 
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it by 6 months in view of the good character and remorse of 
the 1* defendant, and sentenced him to 2 years’ 
imprisonment. Upon review, the CA (at para. 14) took the 
view that the judge was wrong to reduce the 1* defendant’s 
sentence by 6 months on account of his remorse and good 
character and opined that in the circumstances, those 
factors were of little or no weight. In addition, the CA, 
contrary to the trial judge’s finding, took the view 
that the evidence of remorse is thin. 


26. In SJ v Wan Hoi Ming [2017] 1 HKLRD 1205, the 
defendant was convicted on his own plea for manslaughter 
of his mother-in-law. Apart from admitting to the 
Summary of Facts, the defendant and his wife gave evidence 
of the circumstances leading up to the commission of the 
offence, which the judge accepted. In sentencing, the judge 
noted that there were no aggravating factor in the 
commission of the offence, and did not make specific 
reference to premeditation. On review, the SJ submitted 
that the sentence was manifestly inadequate and/ or wrong 
in principle because the judge had failed to give sufficient 
regard to the aggravating features inter alia the attack was 
to some extent premeditated. The CA (at paras. 35 and 
48-54) approached the sentence on the basis of the judge’s 
findings, considered the defendant’s out-of-court statements 
which the sentencing judge had taken into account, and 
came to the conclusion (at para. 55) that there was an 
element of planning and premeditation. 


27. The above cases thus serve to support that, except in 
cases where the prosecution had the opportunity to do so 
before the sentencing judge but did not, and had only 
changed its stance in the s81A review hearing, the CA could 
base on evidence admitted, proved or adduced before the 
sentencing judge, determine the proper factual basis for 
sentencing and give proper regard to the factual features 
which the sentencing judge ignored or gave inappropriate 
weight to. 


28. It is submitted that if the CA could not do so ina 
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s81A review, an absurdity would arise in that even when it 
is demonstrated that the original sentence was imposed on a 
wholly erroneous or incomplete basis, the mistake in 
sentencing could never be rectified by the CA in the s81A 
review, and additionally, it would frustrate the legislative 
intent of attempting to balance the power of seeking redress 
in sentence between the convicted person and the 
Government. 


England 


29. Similarly, in England, the only scenario which the 
CA, in an application for review of sentence under s36 of the 
Criminal Justice Act 1988 (which provides the power for the 
Attorney General to review sentence on inter alia grounds of 
undue leniency of sentence, or that the sentencing judge had 
erred in law as to his powers of sentencing), is bound by the 
findings determined by the first instance court and not 
entitled to inquire into such factual findings, is when the 
Attorney General sought to change the factual basis for 
sentence that it had relied on at trial and ask the CA to 
inquire into facts which had not been pursued below 
(Attorney General's Reference No. 95 of 1998 (R. v. 
Highfield), TLR, April 21 1999; Attorney General’s 
References Numbers 114-116 of 2002 and Numbers 144-5 of 
2002 [2003] EWCA Crim 3374 (at paras. 27-28)). 


30. On the other hand, where the above scenario does 
not arise, the English CA had considered the evidence 
admitted or adduced before the sentencing judge, and 
determined the appropriate factual basis of sentencing on 
review, even contrary to the sentencing judge’s findings. 


31. In Attorney General’s Reference Nos 90 and 91 of 
2003 [2004] EWCA Crim 1839, the defendant he indicated 
his wish to plead guilty but only on the basis that he 
believed the drug to be amphetamine but not ecstasy. The 
prosecution did not accept this basis of plea. In the end, the 
defendant did not pursue his basis of plea, no Newton 
hearing was held and the alleged belief was not put forward 
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in mitigation. However, in the reasons for sentence, the 
judge sentenced the defendant on the basis that he believed 
that the drug was amphetamine. On review of sentence, 
the defendant submitted that the CA should not go behind 
the conclusion of the judge that he should be sentenced on 
the basis that he believed the drug to be amphetamine. 
The CA rejected the defendants submission and having 
considered the history of the proceedings, it took the view 
that the sentencing judge fell into error in sentencing the 
defendant on the basis that he believed the tablets to be 
amphetamine. The CA therefore sentenced the defendant 
on the basis upon which he should have been dealt with, i.e. 
he did not have the belief that the drug was amphetamine. 


32. In Attorney General’s References Nos 114-116 of 2002 
and Nos 144-5 of 2002 [2003] EWCA Crim 3374, the 
sentencing judge erred as a matter of law in making no 
confiscating order on the purported ground of want of 
jurisdiction. Had he not erred, he would have to hear 
evidence to decide if a confiscation order should be made. 
On review by the Attorney General, the defendant argued 
that it is the normal practice that all factual matters 
necessary for the purpose of deciding an Attorney General’s 
reference are set out in the application for leave and the CA 
had normally refused to entertain any issue of fact on the 
hearing of a reference. The CA held that the facts giving 
rise to the Attorney General’s reference was that the Crown 
had always wanted to pursue confiscation and had only been 
deprived of the opportunity of so doing by an error of law in 
the sentencing process. The CA thus accepted that the 
Attorney General was entitled to refer the failure to make 
confiscation orders and ordered a full hearing to examine 
the facts for the purpose of confiscation determination. 


Australia 


33. Various states in Australia have statutory 
provisions which confer power to the Attorney General or 
the Director of Public Prosecutions to appeal against 
sentence. 


34. The principles in Australia concerning Crown 
appeals against sentence were set out in the High Court of 
Australia case of House v The King (1936) 55 CLR 499 at 
p505 (adopted in R v King (2004) 150 A Crim R 409 at para. 
119): 


“It is not enough that the judges composing the 
appellate court consider that, if they had been in 
the position of the primary judge, they would have 
taken a different course. It must appear that some 
error has been made in exercising the discretion. 
If the judge acts upon a wrong principle, if he 
allows extraneous or irrelevant matters to guide or 
affect him, if he mistakes the facts, if he does not 


take into account some material consideration 
then his determination should be reviewed and the 
appellate court may exercise its own discretion in 


substitution for his if it has the materials for doing 
so. It may not appear how the primary judge has 


reached the result embodied in his order, but, if 
upon the facts it is unreasonable or plainly unjust, 
the appellate court may infer that in some way 
there has been a failure properly to exercise the 
discretion which the law reposes in the court of 
first instance” (emphasis added) 





35. As will be demonstrated in the cases below, where it 
was asserted by the Crown in appeals against sentence that 
the sentencing judge had committed the errors set out in 
House (supra), the Court of Criminal Appeal (“CCA”) had 
considered the materials before it, accorded proper weight or 
had due regard to the features relevant to sentence, and 
substituted the appropriate sentences. 


The practice in Australia as reflected in the authorities 


36. In R v Geddes (1936) 36 SR(NSW) 554, which 
judgment was delivered before House, the defendant was 
convicted after trial of manslaughter and sentenced to 
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imprisonment with hard labour for 1 year, the Crown 
appealed against sentence. The CCA of New South Wales 
specifically examined the Court’s power under s5D of the 
Criminal Appeal Act 1912 which empowered Crown appeal 
against sentence and which provided that the CCA “may in 
its discretion vary the sentence and impose such sentence as 
to the said Court may seem proper.”' Jordan CJ, for the 
majority in the CCA, having noted (at p556) that the trial 
judge had the advantage of seeing the witnesses, opined that 
the CCA should assume that the trial judge was entitled to 
take the view of the evidence, most favourable, or least 
damaging to the convicted person that is consistent with the 
jury’s verdict. 


37. The trial judge’s finding was that the defendant, 
whose wife lived with the deceased, probably initially 
intended to give the deceased a thrashing, but lost 
self-control due to drinking and disappointment, “used more 
force than he realized” and most likely kicked the deceased 
to death. No weapon was used, but judging from the severe 
and numerous injuries to the deceased’s head and ribs, the 
fact that the defendant was uninjured, it was unlikely that 
the injuries were inflicted whilst the deceased was on his 
feet. The majority in the CCA opined (at p.558) that, even 
if adopting an inference least damaging to the defendant 
and attaching the greatest weight to the trial judge’s 
finding, the “overwhelming weight of evidence is that the 
prisoner was able to understand what he was doing 
immediately before and immediately after the assault, and 
that... the prisoner must have realized he (the deceased) was 
helpless and defenceless.” Thus, having proper regard to 
the fact that the defendant appreciated the brutality 


1 The current version of s5D(1) of New South Wales’ Criminal Appeal 
Act 1912 is the same in terms of the power of the CCA: “The 
Attorney-General or the Director of Public Prosecutions may appeal to the 
Court of Criminal Appeal against any sentence pronounced by the court of 
trial in any proceedings to which the Crown was a party and the Court of 


Criminal Appeal may in its discretion vary the sentence and impose such 
sentence as to the said court may seem proper.” 
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of the assault, the majority in the CCA increased the 
sentence to 3 years’ imprisonment with hard labour. Owen 
AJ, in the minority, took the view that in light of the trial 
judge’s finding that the defendant’s state of mind was such 
that he did not fully appreciate the degree of force he used, 
the CCA was not justified to interfere. 


38. In R v Rushby [1977] 1 NSWLR 594, the defendant 
pleaded guilty to a count of maliciously wounding of his wife 
with intent to do her grievous bodily harm by discharging a 
shotgun to her head. The sentencing judge found that the 
defendant was unable to control himself under the influence 
of alcohol and was under emotional distress and jealousy 
when he shot his wife, who formed an association with 
another man. It was also the judge’s finding (at p596B-D) 
that the day before the shooting, the defendant had loaded 
the shotgun and there had been arguments between the 
defendant and his wife, during which the defendant 
threatened to shoot his wife. However, the judge found (at 
p597C) that “the shooting was neither desired by the 
respondent nor the result of any real deliberation by him”. 
The defendant was released upon entering into a 
recognizance to be of good behaviour for 5 years and to be 
supervised by the Probation and Parole Service. The 
Attorney General appealed against the sentence. 


39. The CCA noted that the defendant’s action was 
premeditated, albeit that his wits were fogged with alcohol 
and jealousy because “(t)he objective facts, however, are that 
he had been threatening for hours before the actual shooting 
to shoot his wife; and he loaded the shotgun hours before”. 
The CCA substituted a sentence of 3 years’ imprisonment 
with hard labour. 


40. In King (supra), the defendant pleaded guilty to a 
count of malicious wounding with intent to do grievous 
bodily harm for stomping on the victim’s stomach. The 
victim was pregnant to the defendant and the defendant’s 
attack resulted in the death of the victim’s child and damage 
to the victim’s placenta. There was evidence before the 
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sentencing judge that the defendant had previously 
unsuccessfully attempted to enlist support from others to 
attack the victim specifically on her stomach to “get rid of 
the baby”. The sentencing judge assessed that the starting 
point of sentence should be at the upper limit of the 
mid-range and the sentenced the defendant to 10 years’ 
imprisonment. The Crown relied on s5D and appealed on 
the ground that the sentence was manifestly inadequate. 


41. At the sentence hearing, the Crown argued that the 
offence was planned and that the defendant had from the 
time when he was aware that the victim was pregnant, been 
intent on terminating the victim’s pregnancy. The 
sentencing judge accepted the Crown’s submission and 
found that the defendant after ascertaining that the victim 
was pregnant, had in mind to terminate the pregnancy by 
consent or otherwise. On appeal, the Crown submitted 
that the judge erred in assessing the objective seriousness of 
the offence in characterizing that the offence was in the 
upper limit of the mid-range, when it should be in the high 
range, since the judge had failed to give due weight to inter 
alia, the fact that the defendant had decided for a 
considerable period of time to kill the victim’s foetus. The 
CCA found (at para. 139) that although the judge 
acknowledged the seriousness of the offence, he did not 
“expressly have regard to the premeditated nature of 
the offence”, and the judge’s failure to refer to the factors 
which determined the objective seriousness of the offence 
would in many cases lead to the inference that they were not 
given weight. The CCA assessed that the objective 
seriousness of the offence was grave as the offence was 
premeditated; they made such assessment based on “the 
sentencing judge’s findings from April 2002 when Ms Flick 
(the victim) informed the respondent that she did not intend 
to have an abortion.”, and substituted a sentence of 12 years’ 
imprisonment. 


The Present Case 


42. The Respondent submits that the CA in the present 
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case was doing no more than what it had consistently done 
in s81A review in Hong Kong, or what the CCA of New 
South Wales and the English CA had done in the above 
cases, that is: reviewing the evidence admitted, adduced or 
proved before the sentencing judge, and properly 
characterizing the objective seriousness of the Appellants’ 
offending, in light of the evidence as accepted by the 
sentencing judge. 


No new evidence, only giving proper regard or adducing 
proper weight 


43. It must first be noted that s83V(5) of Cap. 221 does 
not come into play, because the CA did not consider any 
fresh evidence “which was not given at the trial”. All the 
CA had done was to consider the video and transcript 
evidence produced by Admitted Facts before the Magistrate, 
and which the Magistrate had also extensively referred to in 
the footnotes of her Reasons for Verdict. 


44. As regards the 11 findings which the Appellants 
jointly submitted were either new facts found by the CA on 
the wrong or in the absence of factual/ evidential basis, and/ 
or which the prosecution had not pursued below, the 
Respondent submits that the CA was entitled to take into 
account such factors in considering the proper factual basis 
to adopt in determining the objective seriousness of the 
offending, as: 


a) It is a ground of the s81A review that the Magistrate 
had given insufficient weight to some of these 
findings and thus imposed sentences which did not 
reflect the Appellants’ culpability {A/11/236/[74(2), 
77-79]}; and 


b) The CA had only reviewed the evidence which was 
admitted, adduced or proved before the Magistrate 
to properly characterize the offending and assess the 
Appellants’ culpability. 


Double jeopardy? 


45. With regard to Al’s double jeopardy argument, the 
Respondent submits that the CA in describing Al’s conduct 
as “encouraging”, “calling on” or “inciting” others to join in 
an unlawful assembly, was not acting contrary to the 
Magistrates findings for acquittal of Charge 1, and 
re-characterizing Al from a participant to an instigator. In 
considering whether Al was guilty of Charge 1, the 
Magistrate did find that Al’s call on the stage and his act of 
leaving the stage and running towards the Gate was 
encouraging others to go to the Forecourt together with him. 
His intention was also to encourage others to do so 
{A/3/72/[35]}. Al was acquitted because the Magistrate 
found that the mens rea element of Charge 1 was not fully 
proved i.e. at the moment A1 made the call on stage, which 
was at an early stage of the action to enter the Forecourt, 
the participants of the assembly would follow his call, enter 
the Forecourt together, and the security guards would 
surely use methods other than verbal advice to stop them 
from entering. Thus, there is no basis to suggest that the 
CA had found A1 to be an inciter guilty of Charge 1 when he 
was already acquitted after trial. 


46. With regard to the completed CSO, despite the 
double jeopardy principle, s81A did not preclude an offender 
to be subjected to an increased sentence on review even if he 
has already served the original sentence, if it is found that 
the sentence was one which falls under the proscribed 
criteria under s81A(1): HKSAR v Chan Pak Hoe Pablo 
(2012) 15 HKCFAR 244; SJ v Buk Chui Ying [2008] HKLRD 
185. Furthermore, as will be noted from the Chronology of 
Events (Annex), there was substantial delay by the 
Appellants in pursuing their respective appeal against 
conviction. The said appeals were abandoned one day 
before the deadline for the Appellants to file written 
submissions. The s81A review could not have been fixed 
before the abandonment/conclusion of the appeal against 
conviction. 


47. Moreover, it is an established principle that the 
court will have regard to the principle of double jeopardy 
when increasing the sentence of an offender in a review of 
sentence, and has a discretion to grant the offender 
appropriate discount from the sentence imposed: SJ v Lo 
King Fat [2016] 2 HKC 230 (CA), paras. 109-116, at which 
the CA reviewed a line of cases on the exercise of discretion 
to afford a discount for cases where there had been a 
substantial increase in sentences passed on review. 


48. Consistent with the established principle, the CA 
had duly afforded all the Appellants one month’s deduction 
by way of discretion on account of the fact of the review 
process itself, and to Al and A2, who had completed their 
CSOs by the time of review, a further one months’ deduction 
{A/11/287-288[170]}. 


ISSUE (2) 


49, The Respondent submits that the Appellants’ 
motives of committing the offences (i.e. as an alleged act of 
civil disobedience carried out to advance their political 
ideals and an act in exercise of their freedom of expression 
and assembly), even if relevant, do not constitute 
exceptional circumstances to differentiate the present case 
from ordinary criminal cases in terms of sentencing. The 
sentencing court should in accordance with the actual 
circumstances of the case and seriousness of the offence, 
decide if it is necessary to give weight to a particular motive, 
and if so the weight to be given. Based on a review of 
authorities in different jurisdictions, it is submitted that the 
more serious the circumstances and consequences of 
offending, the less weight ought to be given to motives as 
civil disobedience or exercise of a constitutional right. 


Civil Disobedience 


50. Civil disobedience has been characterized as a 
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philosophical or political principle, but it is not a defence to 
willful breach of the law: R v Bridges (Nos. 1 and 2)? 78 
D.L.R. (4th) 529, at p533a-c; MacMillan Bloedel Limited v 
Brown & Others (1994) 88 CCC (8d) 148 at para. 126 
(dissenting judgment of Lambert J). Amongst the 
authorities which have attempted to define the concept of 
civil disobedience, a common thread is that the deliberate 
act of lawbreaking or non-compliance with the law must be 
peaceful or non-violent: Black’s Law Dictionary (10 
edition, 2014); John Rawls, A Theory of Justice (Revised 
Edition), p320 as cited by Al; Samuel Freedman, A Judge of 
Valour- Chief Justice Samuel Freedman- In His Own Words 
(2014) 37 Manitoba Law Journal Special Issue, at p204. 
Inherent also in the concept of civil disobedience is that a 
person, acting in civil disobedience, who deliberately broke 
the law, must expect to be punished according to the law: R 
v Jones (Margaret) [2007] 1 AC 136 (at para. 89); R v Bridges 
(Nos. 1 and 2) (supra); R v Foley (1968) 52 Cr App R 123, 
p125. 


51. In HKSAR v Leung Hiu-yeung & Others CAAR 
3/2016, the CA (the same bench as the CA in the present 
case), after considering Lord Hoffmann’s description of civil 
disobedience in Jones (Margaret), also stated (at para. 112) 
that: 


“.. an offender who committed an offence by way of 

“civil disobedience” would : 

(1) act with a sense of proportion, not causing 
excessive damage or inconvenience; and 

(2) plead guilty in subsequent legal prosecution 
and accept the penalty imposed on them to 
vouch the sincerity of their belief.” 


52. Moreover, under Article 42 of the Basic Law (“BL”), 
Hong Kong residents and other persons in Hong Kong shall 
have the obligation to abide by the laws in force in the Hong 
Kong Special Administrative Region. Civil disobedience is 


2 Also known as Everywoman's Health Centre (1988) Victoria Drive 
Medical Clinic Ltd. v. Bridges (B.C.C.A.) 


Bes kes 


thus not recognized under BL as a means of changing the 
law or policy. There is certainly no legal basis for the 
proposition by Al (at para. 77 of Al’s submission) that civil 
disobedience is a particular form of exercise of the 
constitutional rights to freedom of expression and assembly. 


Exercise of constitutional rights 


53: Under BL4, the Hong Kong Special Administrative 
Region shall safeguard the rights and freedoms of the 
residents of the Hong Kong Special Administrative Region 
and of other persons in the Region in accordance with law. 


54. The rights of peaceful assembly and expression are 
guaranteed by BL27 and HKBOR17 which corresponds with 
Article 21 of the ICCPR and is given constitutional status by 
BL39.° 


55. As explained by the CFA in HKSAR v Chow Nok 
Hang (2013) 16 HKCFAR 837 at para. 44, the exercise of 
rights of peaceful assembly and demonstration must stay 
within the constitutionally protected sphere i.e. the 
participants in the assembly and demonstration had to 
avoid committing a breach of the peace and to avoid 
infringing the rights and freedoms of others. 


56. In Chow Nok Hang, the CFA (at para. 141) noted the 
“Guidelines on Freedom of Peaceful Assembly” (2™ edition) 
published by the OSCE/ODIHR, which states that: 


“[25]... An assembly should, therefore, be deemed 
peaceful if its organizers have professed peaceful 
intentions, and this should be presumed _unless there 
is compelling and demonstrable evidence that those 


organizing or participating in that particular event 
themselves intend to use, advocate or incite imminent 
violence. 





3 Leung Kwok Hung v HKSAR (2005) 8 HKCFAR 229 at para. 20: There is no 
difference between the right of peaceful assembly guaranteed by Article 27 of 
Basic Law and that provided for in Article 17 of HKBOR. 
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[26] ... in the course of an assembly, “an individual 
does not cease to enjoy the right to peaceful assembly 
as a result of sporadic violence or other punishable 
acts committed by others in the course of the 
demonstration, if the individual in question remains 
peaceful in his or her own intentions or behaviour”. 


57. The OSCE/ODIHR further noted in the same paper 
that: 


“[164]... Assemblies can change from being peaceful 
to non-peaceful and, thus, forfeit the protection 
afforded under human rights law... any intervention 


should aim to deal with the particular individuals 
involved rather than dispersing the entire event.” 


58. Hence, A2’s argument that although the assembly 
organized may be one in which there is an inherent risk of 
causing fear, the constitutional protection to the organizers 
remain so long as the organizers did not intend violence, is 
no longer valid when there is compelling and demonstrable 
evidence that those participating in the event themselves 
intended to use, advocated or incited imminent violence — 
which is what had happened in the present case. Further, 
it is the individual’s intentions or behaviour, which is 
relevant in the consideration of whether one could enjoy the 
right to peaceful assembly. 


59. Neither G v Germany Application No. 13079/1987 
nor Christians against Racism and Fascism v UK 21 DR 138 
assist the Appellants. In the former case, the European 
Commission of Human Rights (“ECHR”) considered <... 
especially that the applicant had not been punished for his 
participation in the demonstration of 12 December 1982 as 
such, but for particular behaviour in the course of the 
demonstration, namely the blocking of a public road, thereby 
causing more obstruction than would normally arise from 
the exercise of the right of peaceful assembly.”, and found 


that balancing the public interest in the prevention of 
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disorder and the interests of the demonstrators, the 
applicant’s conviction for the offence of unlawful coercion 
does not appear disproportionate to the aims pursued. The 
latter case concerns whether a ban on the public procession 
intended to be organized by the applicant association 
contravened the articles protecting freedom of expression 
and demonstration under the Convention. 


60. It is thus submitted that because the individual 
impugned acts of Al and A3 (which together with those of 
other persons who took part in the unlawful assembly), were 
found by the Magistrate to be likely to cause any person 
reasonably to fear that the assembled persons would commit 
a breach of the peace; and that if the assembled persons 
followed A2’s instructions, their acts were also likely to 
cause any person reasonably to fear that they would commit 
a breach of the peace, the Appellants’ actions which were 
likely to cause a fear of violence or threatened violence, had 
already brought them out of the constitutionally protected 
sphere stated in Chow Nok Hang. 


61. The Appellants’ actions were clearly different from 
the demonstrators in Tabernacle v Secretary of State for 
Defence [2009] EWCA Civ 23, who only camped in the 
Controlled Areas and whose action were found (para. 4) 
always to be “entirely peaceful”. Their actions as found by 
the Magistrate and the offences involving unlawful 
assembly which they were charged and convicted of, were 
also distinguishable from the participants of the protest in 
Taranenko v Russia (Application no. 19554/05, First Section, 
15 May 2014), as the ECtHR (at para. 91) found that the 
participants in Taranenko “did not resort to any violence or 
force, except for pushing aside the guard who attempted to 
stop them” and observed that “...the charges against them 
did not mention any use or threat of violence against 
individuals or infliction of any bodily harm to anyone.” 


62. Gulcu v Turkey (Application no. 17526/10, Second 
Section, 19 January 2016) as cited by Al appears to depart 
from the established principle in Chow Nok Hang in that it 


AS 


recognized where the demonstration was intended to be 
peaceful and that the applicant (a demonstrator) did not 
have violent intention when he joined the demonstration, 
even when the applicant had thrown stones at the security 
forces, the conviction and sentence of the applicant were a 
violation of the applicant’s right to freedom of assembly. It 
is however submitted that Gulcu must be read in light of the 
special circumstances of the case. First, it must be noted 
that the applicant in that case was convicted of 
“membership of an illegal organization” and “disseminating 
propaganda in support of a terrorist organization” by reason 
of his joining a demonstration which was regarded as 
propaganda to support the illegal organization. Violence 
broke out during the demonstration and the applicant threw 
stones at the security forces, for which the applicant was 
additionally convicted of resistance to security forces. 
Second, the applicant was 15 years old at the time of 
conviction and was sentenced to a total of 7 years and 6 
months’ imprisonment in addition to the detention period of 
4 months pending trial. 


63. These special circumstances were absent in the 
present case, in that the Appellants were not convicted 
simply because they joined a demonstration which turned 
out to result in injuries, but because they had taken part/ 
incited others to take part in the unlawful assembly, which 
offence necessarily involved an element of fear of breach of 
the peace. Further, as recognized by the ECtHR at para. 
116: 

“... Where the individuals are involved in such acts 
(of violence) the State authorities enjoy a wider 
margin of appreciation when examining the need for 
an interference with freedom of assembly... As a 
result, the imposition of a sanction for such a 
reprehensible act would be considered to be 
compatible with the guarantees of Article 11 of the 
Convention...” 


The ECtHR’s concern in Gulcu was the harshness of the 
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lengthy sentence imposed in view of the applicant’s age, 
which was disproportionate to the legitimate aims pursued. 
The sentence imposed by the CA clearly does not fall into the 
disproportionate realm as found in Gulcu, nor is it an 
“unusually severe sanction” (Taranenko, at para. 95) which 
carries a chilling effect on persons exercising their freedom 
of assembly. 


The Present Case- Motive in committing crime 


Exercise of constitutional rights 


64. The present case is not concerned with the peaceful 
assembly rights of the organizers of an assembly; it is 
concerned with the specific impugned acts of the Appellants 
together with the acts of other persons which formed the 
unlawful assembly under the respective charges. Whether 
the organizer is entitled to the rights protection when the 
individual participants acted outside the control of the 
organizer, is irrelevant, because the Appellants were all 
convicted and sentenced on the basis that before and during 
Al and A3’s scaling of the fences, they had already known 
that the protesters were physically prevented entry but 
nonetheless persisted in forcing their way in 
{A/3/103&104/[98&100]}; and A2 had during the period 
stated by the Magistrate despite knowing that the 
protesters were physically prevented from entry, incited the 
protesters to enter the Forecourt {A/3/53/[99]} (also 
{A/11/281/[159]}). 


65. Contrary to the Appellants’ submission that the 
sentences imposed by the CA would have a chilling effect 
(which is no more than a bare assertion), it is submitted that 
the CA’s judgment in fact provided guidance on how to 
exercise the constitutional rights within lawful boundary, 
and would have no adverse effect on those who exercise their 
constitutional rights in a lawful and peaceful manner. 


Civil disobedience: a matter of weight 
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66. The Appellants’ conduct was not truly acts of civil 
disobedience as summarized by the CA in Leung Hiu-yeung 
& Others at para. 112 or in Foley or Jones (Margaret), as the 
Appellants’ though not denying their involvement, pleaded 
not guilty and had undergone trial. Further, all of them, 
apart from explaining their motives behind entering the 
Forecourt, also sought to rely on the defence of self-help. 
This was properly rejected by the Magistrate {A/3/102/[96]}. 
In addition, as found by the Magistrate, the Appellants’ 
conduct or the conduct incited {A/5/114/[7]}, lack the 
element of peacefulness or non-violence present in the 
definition of civil disobedience as analysed above. Hence, 
the Appellants do not qualify as committing the offences in 
civil disobedience. 


67. In any event, the CA in the present case did take 
into account the Appellants’ alleged motives and decide to 
accord lesser weight to it in light of the seriousness of the 
offending and concluded that the proper sentence must be 
an immediate custodial one. CA’s approach is indeed 
consistent with the approach adopted by courts in other 
jurisdictions when dealing with motives in the sentencing 
process. 


© Australia 


68. While the New South Wales CA recognized in Swan 
as cited by A1 that motive is always a relevant factor, a 
differently constituted bench of the NSWCA considered 
Swan in R v Mitchell (2007) 177 A Crim R 94 and stated (at 
paras. 31 & 32): 


“[25] The relevance of motive will vary depending 
upon the particular facts of the case. It may explain 
why the offence was committed without condoning or 
excusing it. The more serious the offence committed 
the less weight that can be given to motive as a 
mitigating factor, even if it might otherwise have had 
that effect. ... 


SOF: 


[26] It is importance (sic) therefore to understand 


that the existence of a motive for the commission of a 


crime and _ the nature of that motive may be 
important factors in the exercise of the sentencing 
discretion but may in some cases point in different 
directions.” (emphasis added) 


69. In R v Dixon-Jenkins (1985) 14 A Crim R 372, an 
anti-nuclear activist was convicted of threatening to damage 
property, threatening to injure persons and causing a public 
nuisance for writing letter to various institutions 
threatening damage to property and lives unless the 
recipients of the letters undertook to engage in anti-nuclear 
activities. Imitation bombs were also placed in public. In 
mitigation, the defendant submitted he had strong moral 
views and had tried to change the society’s view on nuclear 
matters. The CA of Victoria in dismissing the defendant’s 
application for leave to appeal against sentence, endorsed 
the sentencing judge’s view that deterrence is the most 
important factor and stated (at p379) that: 


“There are large groups in the present-day society of 
sincere, earnest but wrong-headed people who, 
because their convictions are so strong, or because 
they pretend their convictions are so strong, will stop 
at nothing in order to impose those views on the 
community, and this, in my opinion, just like 
hijacking, is calculated to become contagious, and if 
at the first step the courts do not show that such 
conduct, however well intended, will not be tolerated 
in this community, then it is unlikely that such 
behaviour will be stopped in its tracks. I therefore am 
of opinion that this is just the case where general 
deterrence has an overriding effect on the resulting 
sentence.” 


70. Similarly, in R v Burgess & Another (2005) 152 A 
Crim R 100, the applicants painted the words “No War” on 
the Sydney Opera House to show opposition to Australia’s 
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involvement in the Iraqi War, and were convicted and 
sentenced to 9 months imprisonment by way of periodic 
detention, for malicious damaging property. In dismissing 
their appeals against sentence, the NSWCA (at para. 47) 
upheld that the offence required a sentence of imprisonment 
and opined that the continuing assertion of the appellants 
that they were justified in committing the offence 
necessarily required that both personal and general 
deterrence be given real significance. Thus, Burgess shows 
that the motive in offending could indeed point to the 
direction of the need for general and personal deterrence. 


© Canada 


71. Whilst the cases of Krieger cited by A2 point to the 
direction that civil disobedience operates as a mitigating 
factor, the following cases on the other hand placed 
deterrence as the primary consideration even in light of the 
assertion of civil disobedience. 


72. The Provincial Court of Alberta in R v Charlebois 
2011 ABPC 238 echoed the sentencing approach in Burgess. 
The offenders, being Greenpeace activists, were convicted on 
their own pleas of the criminal offence of mischief for 
rappelling down the Calgary Tower and hanging a banner. 
The Court found (at para. 44) that the sentencing objectives 
to be achieved in the case were general and specific 
deterrence, and denunciation of the offending conduct. 
Moreover, given the “strongly held social beliefs of the 
offenders which motivated their criminal conduct”, 
rehabilitation was not applicable. 


73. In the criminal contempt case of MacMillan Bloedel 
Ltd v Brown & Others (1994) 88 CCC (8d) 148, the majority 
of the British Columbia CA (“BCCA”) rejected the 
appellants submission that the court should impose a 
non-custodial sentence since the appellants, who acting in 
defiance of court order by forming a human chain to obstruct 
the work of the logging company, were non-violent; and that 
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it was the first time where unsuspended prison sentences 
(45 days imprisonment) were imposed on first offenders in 
an environmental context. The majority viewed (at paras. 
45-48) that the appellants lacked the usual hallmarks of 
first offenders i.e. youthful exuberance or rash judgment, as 
they chose to join in what they knew was an unlawful 
disobedience of the law. Moreover, the trial judge was 
entitled to give weight to general deterrence and bring the 
excess of lawlessness to an end since suspending sentences 
might have encouraged others to disobey the law. The 
majority also considered that (para. 50) although there was 
no violence involved, the appellants’ conduct created a 
serious risk of a violent response by those who do not share 
their views. The majority concluded (para. 52) that 
“Everyone who deliberately disobeys the law must accept the 
risk that courts will not continue to impose lenient sentences 
if they have proved ineffective in preserving the rule of law.” 
Lambert J in the minority (at para. 126) although noting 
that the appellants? action being motivated not by 
self-interest, but by a desire to promote their perception of 
public good, must affect the assessment of moral culpability, 
nonetheless stated that the principle of civil disobedience 
“will not always be a mitigating factor”. 


© United Kingdom 


74. The case of Sepet & Another v Secretary of State for 
the Home Department [2003] 1 WLR 856 as cited by A3 does 
not assist the Appellants, but instead support the 
Respondents submission that the motive of civil 
disobedience does not serve to differentiate the present case 
from other criminal cases and also support the CA’s 
approach in sentencing. 


75. Lord Hoffmann discussed the act of conscientious 
objection and civil disobedience and noted (at para. 33) that 
“...While the demonstrator or objector cannot be morally 
condemned, and may indeed be praised, for following the 
dictates of his conscience, it is not necessarily unjust for the 
state to punish him in the same way as any other person who 
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breaks the law.” and (at para. 35) that conscientious 
objection “is not a reason why the objector has a right to be 
treated differently.” He also noted (at para. 34) that although 
one might sympathize with the objectors, the court might 
nonetheless “had to give greater weight to the need to enforce 
the law.” 


76. Lord MHoffmann’s oft-cited passages on civil 
disobedience in Jones (Margaret) were most recently 
considered by District Judge Wright in Crown Prosecution 
Service v Robert Anthony Basto & Ors (at West London 
Magistrates’ Court on 24 February 2016) in which the 
learned judge convicted and sentenced 13 climate change 
activists to suspended sentences and unpaid work for the 
offences of aggravated trespass and entering a restricted 
area of aerodrome without permission for their occupying of 
the northern runway of Heathrow Airport. The learned 
judge opined (at para. 37): 


“I do not interpret Lord Hoffman’s words as limiting 
sentences in such cases to the very lowest end of the 
sentencing range. Rather it is a recognition that such 
cases require mature reflection. And a requirement to 
look at the aggravating and mitigating factors in 
each case.” 


ISSUE (3) 


77. The Respondent’s position is (a) the CA did not issue 
new guidelines for sentencing and thus there was no 
question of retrospective application of new guidelines, (b) 
even if as alleged, the CA has issued new guidelines, the CA 
need not make allowance in arriving at the appropriate 
sentences for the Appellants, as the CA did not go against 
any prevailing sentencing practice at the time of the 
commission of the offences, and had only imposed sentences 
which were well within the limit open for it to impose. 
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No new guidelines issued 


78. Although the Respondent in the s81A application did 
invite the CA to lay down guidelines in the sentences of 
offences relating to public order events {A/9/134/[6]}, the CA 
did not ultimately do so. 


79. Despite the Appellants quoting excerpts of Yeung 
V-P and Poon JA’s judgment in their respective Cases, it is 
evident that the CA did not issue new sentencing guidelines. 
Furthermore, as will be further discussed below, due to the 
nature of the offence of unlawful assembly, the CA at most 
was providing guidance to sentencing court on consideration 
of well-established sentencing principles and factors. 


80. Moreover, the cases which the Appellants cited in 
support of their proposition that an offender should be 
sentenced upon the prevailing sentencing guideline or tariff 
at the time of the commission of the offence (unless the 
guideline became lower by the day of sentence), are all cases 
which prescribed tariffs, starting points or sentencing 
bands, and are thus distinguishable from the present case 
which only provided a reiteration of sentencing principles 
without prescribing any sentencing bands or starting points: 


a) In relation to sentencing bands for trafficking in 
dangerous drug: R v Chan Ka Wai CACC 5380/1988 
(unreported); AG v Ching Kwok-hung [1991] 2 
HKLR 125; SJ v Hii Siew Cheng [2009] 1 HKLRD 1; 

b) Prescribing new guideline for “vote-planting” 
offence- offenders would face imprisonment of 2 to 4 
months or more, depending on the degree and 
method of participation in such illegal practices: SJ 
v Lai Wai Cheong [1998] 1 HKLRD 56; 

c) Recognizing in 1999 and 2000, the starting point of 
four years’ imprisonment is appropriate to all the 
players who took part in loco London gold/silver 
fraud: HKSAR v Tsoi Shu [2005] 1 HKC 51; 


d) Laying down new _ guideline of 3 months’ 
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imprisonment after trial (in the absence of any 
ageravating or mitigating circumstances) for the 
offence of employing someone not lawfully 
employable, contrary to s.17I of the Immigration 
Ordinance, Cap. 115: SJ v Ho Mei Wa & Anor [2004] 
3 HKLRD 270; 

e) Prescribing the particular band of guideline 
sentence (i.e. at least 8 years’ imprisonment after 
trial) for “head-bashing” robberies: SJ v Ma Ping 
Wah [2000] 2 HKLRD 312 

f) In addition to stating a list of features to consider 
when assessing the seriousness of the offence, the 
CA of New Zealand set down different starting 
points for the offence of aggravated robbery, 
depending on the facts of the case: R v Mako [2000] 2 
NZLR 170; and 

g) Apart from stating the features of offending for the 
assessment of the impugned conduct’s seriousness, 
the CA of New Zealand lay down 3 sentencing bands 
for grievous bodily harm offending: R v Taueki 
[2005] 3 NZLR 372. 





81. In fact, the present case is akin to the case of Poon 
Wing Kay (supra), in which the CA (at p.667H- 668F) in a 
s81A review, considered the English sentencing guideline 
case of R v Cooksley & Ors [2003] 2 Cr App R 18, and 
enunciated the general principles for sentencing in relation 
to the offence of dangerous driving causing death. The 
defendants in that case, originally respectively sentenced to 
a total of 2 years’ imprisonment and 2.5 years’ imprisonment 
for the charges of dangerous driving causing death and 
causing harm to persons by racing vehicles, were sentenced 
upon review, to 5 years’ imprisonment, being the maximum 
term for the dangerous driving causing death charge. 
Additionally, no allowance or discount was made even 
though it was a s81A review. 


The Prevailing Sentencing Practice? 


82. The Appellants’ reliance on HKBOR 12 is 
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misconceived. HKBOR 12 is not engaged in the present 
case. An infringement of Article 12 would only arise if the 
sentence imposed on a defendant constitutes a heavier 
penalty than one that was applicable at the time when the 
offence was committed. The House of Lords in R (Uttley) v 
Secretary of State for the Home Department [2004] 1 WLR 
2278 (HL) ruled that the new regime under the Criminal 
Justice Act 1991 of imposing licence conditions on long-term 
prisoners did not infringe Article 7(1) of the Convention for 
the Protection of Human Rights and Fundamental 
Freedoms (which is equivalent to Article 12(1) of HKBOR for 
the present purpose), and held that the object of Article 7(1) 
is to prevent a sentence which could not have been imposed 
at the time of the offence being imposed (paras. 20-21, 41 
and 62). Uttley was applied by the English Court of Appeal 
in R v H(J) [2012] 1 WLR 1416 in the context of considering 
sentence for offence which was committed many years 
previously in “historic” or “cold” cases. The English Court 
of Appeal explained (at para. 18) that “...provided sentences 
fall within or do not exceed the maximum sentence which 
could lawfully have been imposed at the date when the 
offence was committed, neither the retrospectivity principle 
nor article 7 of the Convention are contravened.” 


83. In the present case, the sentences passed on the 
Appellants in the review were well within the term 
prescribed by the law, and clearly those which the 
Magistrate could have imposed under the law had she 
correctly applied the established sentencing principles and 
had proper regard to the relevant facts of the case and 
accorded the appropriate weight to the relevant factors. 
The assertion that Article 12 is applicable to the sentence is 
accordingly without merits. 


84. Furthermore, at the time of commission of the 
offence, in fact there was no “accepted norm” or prevailing 
practice for the Magistrate to accord to in imposing 
sentences for the offence of unlawful assembly. As can be 
seen in the public order event-related cases listed out by A2 
at para. 49 of their submission, the sentencing options that 
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were open to the Magistrate range from immediate custodial 
sentence to non-custodial sentence, depending on the 
gravity of the offending and the facts of the case. The 
custodial sentences substituted by the CA were therefore 
within the range of sentences imposed for the offence of 
unlawful assembly in the past. 


85. As noted by the CA’s judgment, depending on the 
actual facts of the case, the offence of unlawful assembly can 
cover a wide range of factual situations, involving a 
spectrum of seriousness {A/11/274/[151]}. Given the 
factual context which the offence of unlawful assembly may 
arise, it is unrealistic to suggest that there was indeed a 
prevailing practice in sentencing for the said offence. 


86. Additionally, unlike the case of Poon Wing Kay, the 
CA in this case had taken into account the fact that it was 
the SJ’s review of sentences which led to an increase in the 
sentences, and exercised its discretion to reduce the 
respective sentence of Al and A2 by 1 month. Thus, there 
was no need for the CA to additionally make allowance to 
the Appellants since (a) there was no existing prevailing 
sentencing practice at the time of commission of the offences 
and (b) it had imposed sentences which were well within the 
limit open for it to impose. 


ISSUE (4) 
The effect of s109A of Cap. 221 


87. The requirement of obtaining report(s) under s109A 
of Cap. 221 is directory and not mandatory: Yeung Ka-wah 
& 4 others v R CACC 357/1970 (unreported) at p5. The CA 
in Yeung Ka-wah noted that the sentencing judge expressly 
said that in view of the circumstances, he was of opinion 
that the only appropriate method of dealing with those 
young accused was by way of imprisonment. The CA 
stated with approval, at pp4-5: 
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“We think a judge (but rarely, perhaps, a magistrate, 
for he deals with cases which prima facie are not so 
serious that a summary trial is inappropriate) is 
entitled, where the facts warrant it, to take the view 
that the serious nature of an offence so clearly 
overrides any considerations personal to the offender 
that he can properly exercise his discretion under 
s.109A without first obtaining a probation officer's 
report.” 


88. In the present case, the CA having considered the 
seriousness of the facts, that greater weight should be 
placed on the factors of punishment and deterrence and 
lesser weight to personal circumstances, motives and the 
factor of rehabilitation, took the view that “the only 
appropriate sentence is a short term of immediate 
imprisonment” {A/11/205/[16]} and “must definitely be an 
immediate custodial one” {A/11/284/[166]}. Thus, against 
the CA’s detailed analysis of the seriousness of the offences 
and the entailing inevitable conclusion of immediate 
imprisonment, there was no need for the CA in this case to 
call for reports under s109A of Cap. 221. Clearly, whether 
imprisonment is the inevitable option would depend on the 
assessment of the facts of each case, thus it may not be of 
great value to compare the present case with other cases in 
which a young offender was sentenced to non-custodial 
sentence after obtaining the reports. 


89. Morris v Crown Office [1970] 2 QB 114 as cited by 
Al does not assist Al, since in sentencing university 
students who were below 21 years of age to 3 months’ 
immediate imprisonment for contempt of court, the 
sentencing judge took the view that no other method was 
appropriate. The English CA (at pp. 123A, 126G and 129G) 
agreed with the sentencing judge’s view and additionally 
found that the sentencing judge had before him all 
necessary information about the circumstances of the 
offence, even though no reports were called for under s17(2) 
of the Criminal Justice Act 1948 (equivalent to Hong Kong’s 
s109A). 
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90. In the present case, the SJ in its written submission 
for the s81A review (at para. 40) submitted that should the 
CA allow the application for review, the CA should call for 
the relevant reports (i.e. detention, training and/or 
rehabilitation centre reports) to assist in determining the 
appropriate sentence for Al. In the s81A review hearing, 
the SJ also orally submitted that if Al was to be sentenced 
to imprisonment, then the CSO which he completed could be 
credited, whereas no credit could be given if he was 
sentenced to the detention, training and/ or rehabilitation 
centres. The matter was then left to Al’s counsel, who 
made no oral submissions specifically on Al’s situation. In 
the written submissions, Al’s counsel submitted that in 
light of Al’s background, such sentencing options are not 
suitable. Furthermore, one day before the CA delivered its 
judgment, Al had through his solicitors written to the court 
and asked the Court to consider that Al intended to stand 
for the Legislative Council election once he attained the age 
of 21, and further urged the Court to consider this matter if 
it is minded to allow the review application. Yet, on the 
day of delivery of judgment, upon the CA’s enquiry as to Al’s 
stance, counsel for A1 then asked the Court to disregard the 
contents of the said letter. Als intention to stand for 
election is totally irrelevant for the purpose of sentencing- 
only culpability and mitigating circumstances matter. 


91. Hence, it is against the CA’s finding that immediate 
custodial sentence was solely appropriate, that the 
requirement under s109A is directory, and that in light of 
Als counsel not advancing any submission on the 
desirability of obtaining reports or the preference of such 
other sentencing options that the CA concluded to sentence 
Al to immediate imprisonment. Als position on s109A in 
the s81A review merely offers confirmation to CA’s view. 


92. In any event, the CA was in a better position than 
the sentencing judge in Morris (supra) or in R v Vanezza R 
Ramirez HCMA 1490/1989 (unreported), because it did have 
before it information specified under sl09A on the 


ye 


circumstances, and relevant to the character of Al, his 
physical and mental condition, in the form of the Probation 
Officer’s Report and Community Service Order Suitability 
Report, which was attached to the SJ’s application for the 
s81 review {A/9/135/[3d]}. 


93. At para. 154 of Al’s Case, Al argued that it was not 
his own making that the s81A review hearing was heard 
beyond his 21* birthday. As can be seen from the 
Chronology of Events (Annex), the fact is that Al had filed 
his appeal against conviction in late August 2016, and 
despite the Registrar’s repeated reminders, did not file his 
grounds of appeal, until April 2017 when he abandoned his 
appeal. The CA then immediately in May 2017 set down a 
hearing date for the s81A review. There is certainly no 
basis to suggest that any person other than Al was 
responsible for the 7-months moratorium in setting down 
the review hearing. 


94. In any event, the spirit of section 109A is to, where 
possible, give primacy to rehabilitation when the offender is 
aged below 21. The date of sentence must be the relevant 
date. To find the relevant date to be the conviction date 
will lead to the absurd result that an absconded defendant, 
when he has well passed the respective age limit under 
s109A or the Juvenile Offenders Ordinance (“JOO”), will be 
entitled to the inquiry procedure under s109A or the extra 
sentencing options in the JOO. 


95. Hence, it is submitted that Al had neither suffered 
any substantial and grave injustice as a result of CA’s 
decision nor has there been any departure from accepted 
norms which warrants intervention by the CFA. 


CONCLUSION 


96. In the Respondent’s respectful submissions, there 
has been no departure from any accepted norms so serious 
that warrants intervention by the Court of Final Appeal. 
The Respondent further submits that no grave and 
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substantial injustice has been caused to the Appellants by 
the CA’s judgment. This Honourable Court is thus 
respectfully invited to dismiss the appeals by the 
Appellants. 


Dated this 21* day of December 2017. 


(David Leung SC) 
Deputy Director of Public Prosecutions 


(Annie Li) 
Public Prosecutor 


(Michael Chan) 
Public Prosecutor 


To: Registrar, Court of Final Appeal (x 7) 
And to: Messrs. Bond Ng Solicitors, solicitors for Al 
Messrs. Ho, Tse, Wai & Partners, solicitors for A2 


and A3 
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WONG CHI FUNG (A1) Appellant in 
FACC 8/2017 

LAW KWUN CHUNG (A2) Appellant in 
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CHOW YONG KANG ALEX (A3) Appellant in 
FAMC 10/2017 
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Dated this 21* day of December, 2017. 


Department of Justice 
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Queensway Government Offices 
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Annex: Chronology of Events 


















































Date Event 
29 February, 
1. | 1 to 4 March and | Trial 
13 May 2016 
2. | 21 July 2016 Verdict 
3. | 15 August 2016 Sentence 
4. |26 August 2016 D2 and D3 filed appeals against their 
convictions. 
5. | 29 August 2016 D1 filed an appeal against his conviction. 
21 Se ae Section 104 review of sentences hearing 
6. P at the Eastern Magistrates’ Court. 
2016 fos 
Original sentences upheld. 
The SJ applied to the CA for a review of 
7. | 13 October 2016 _ | the sentences pursuant to section 81A of 
Cap. 221. 
The Registrar of the High Court 
8. | 14 October 2016 | reminded D2 and D3 to file their grounds 
of appeal by 28 October 2016. 
The Registrar of the High Court again 
9. | 28 October 2016 | reminded D2 and D3 to file their grounds 
of appeal. 
The Registrar of the High Court 
10. A 6 November reminded D2 and D3 to file their 
Perfected Grounds of Appeal. 
The Registrar of the High Court 
11. = ee ee reminded D1 to file his grounds of 
2016 
appeal. 
12 20 December | D1 sought an extension of time for filing 
| 2016 his grounds of appeal. 











In the mention hearing at the High 
Court, the Hon. Wong J directed all Ds to 
file their Perfected Grounds of Appeal by 



































13.| 5 January 2017 3 February 2017 and to file written 
submissions by 20 April 2017. Hearing 
for the appeals against conviction was 
set down on 22 May 2017. 

14,| 19 April 2017 All Ds abandoned their appeals against 
conviction. 
The CA set down 9 August 2017 as the 

15.| 16 May 2017 date of hearing for the section 81A 
review. 

16.| 9 August 2017 The CA heard the section 81A review. 
The CA sentenced D1 to 6 months’ 

17.| 17 August 2017 imprisonment and D2 to 8 months’ 
imprisonment. 

ie 4 September 2017 D2 filed a Notice of Motion with the CA 
to apply for a Certificate. 
The CA directed that the Certificate 

19.| 7 September 2017 | Applications be dealt with by written 
submissions. 

20 11 September | D1 filed the Notice of Application for 

"| 2017 Leave to Appeal with the CFA. 
91 14 September | D2 filed the Notice of Application for 
"| 2017 Leave to Appeal with the CFA. 

The CFA directed that the Applicants’ 
applications for leave to appeal in the 

2,9, “eptember CFA would not be dealt with until the 
Certificate Applications have been 
disposed of. 
Pursuant to the CA’s direction, D2 filed 

21 September ; Ta 
23. 2017 the written submissions for the 








Certificate Applications. 











24. 


4 October 2017 


Pursuant to the CA’s direction, the 
Respondent filed its written submissions 
for the Certificate Applications. 





D2 confirmed that there would not be 





25.| 11 October 2017 | written submissions in reply for the 
Certificate Applications. 
96. | 24 October 2017 Bail pending appeal granted to D1 and 


D2 





27. 


26 October 2017 


The CA handed down the Certificate 
Judgment. 








28. 





7 November 2017 





CFA granted leave to appeal to all Ds 








